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In People v. Vela (1985) 172 Cal. App. 3d 237 (Vela), the

Fifth District held that the crinme of forcible rape (Pen. Code,



8§ 261, subd. (2)) is not coomtted where a woman consents to
initial penetration by the nmale but the woman w t hdraws consent
during intercourse and the male continues intercourse agai nst
the woman’s will.1 (1d. at p. 243.)

I n People v. Roundtree (2000) 77 Cal.App.4th 846, D vision
Four of the First District concluded that Vela was wongly
deci ded and that the crinme of forcible rape could be commtted
in the circunstances descri bed above. (I1d. at p. 851.)

In this case, for reasons that follow, we agree with
Roundtree.

Foll owi ng a contested jurisdictional hearing on a unitary
petition (Wlf. & Inst. Code, 88 602, 777, subd. (a)) filed on
behal f of John Z. (the ninor),?2 the juvenile court found he
commtted forcible rape (Pen. Code, 8§ 261, subd. (a)(2)--count
1) and that his previous disposition had been ineffective
(count 1V).3 (Further statutory references are to the Penal

Code.) He was commtted to Crystal Creek Boys Ranch.

1 Although Penal Code section 261, defining the various

ci rcunst ances under which rape occurs, has frequently been
amended since the decision in Vela, the differences are

i mmaterial for our purposes.

2 Juan G was originally a codefendant, however, at the close of
the victims testinony Juan adnmitted anmended charges of sexual
battery (Pen. Code, 8§ 243.4) and unlawful sexual intercourse
(Pen. Code, 8 261.5, subd. (b)), a m sdeneanor

3 Count |V was based upon the nminor’s committing the rape
charged in count Il. Counts | (violation of Pen. Code, § 264.1)
and 11l (violation of Pen. Code, 8§ 289) were not sustained.



On appeal, the m nor contends the evidence is insufficient
to sustain the finding that he commtted forcible rape, hence,
reversal of counts Il and IV is required. W disagree.

FACTS

During the afternoon of March 23, 2000, 17-year-old
Laura T. was working at Safeway when she received a call from
Juan G, whom she had net about two weeks earlier. Juan wanted
Laura to take himto a party at the mnor’s home and then return
about 8:30 p.m to pick himup. Laura agreed to take Juan to
the party, but since she planned to attend a church group
nmeeting that evening she told himshe would be unable to pick
hi m up.

Sonetine after 6:00 p.m, Laura drove Juan to the mnor’s
residence. The mnor and Justin L. were present. After
arranging to have Justin L.'s stepbrother, P. W, buy them
al cohol, Laura picked up P. W and drove himto the store where
he bought beer. Laura told Juan she would stay until 8:00 or
8:30 p.m Although the mnor and Juan drank the beer, Laura did
not .

During the evening, Laura and Juan went into the mnor’s
parents’ bedroom Juan indicated he wanted to have sex but
Laura told himshe was not ready for that kind of activity.
Juan becane upset and went into the bathroom Laura |left the
bedroom and the m nor and Justin asked her why she “wouldn’t do
stuff.” Laura told themthat she was not ready.

About 8:10 p.m, Laura was ready to | eave when the m nor

asked her to conme into his bedroomto talk. She conplied. The



m nor told her that Juan had said he did not care for her; the
m nor then suggested that Laura becone his girlfriend. Juan
entered the bedroomand the mnor left to take a phone call.
When the mnor returned to the bedroom he and Juan asked
Laura if it was her fantasy to have two guys, and Laura said it
was not. Juan and the m nor began kissing Laura and renovi ng
her cl ot hes, although she kept telling themnot to. At sone
poi nt, the boys renoved Laura’s pants and underwear and began
“fingering” her, “playing with [her] boobs” and continued to
kiss her. Laura enjoyed this activity in the beginning, but
obj ected when Juan renoved his pants and told the mnor to keep
fingering her while he put on a condom Once the condomwas in
pl ace, the mnor left the roomand Juan got on top of Laura.
She tried to resist and told himshe did not want to have
i ntercourse, but he was too strong and forced his penis in her
vagi na. The rape term nated when, due to Laura’s struggling,
the condomfell off. Laura told Juan that “naybe it’s a sign we
shouldn’t be doing this,” and he said “fine” and |eft the room
Laura rolled over on the bed and began trying to find her
cl ot hes; however, because the room was dark she was unable to do
so. The mnor, who had renoved his clothing, then entered the
bedroom and wal ked to where Laura was sitting on the bed and “he
like rolled over [her] so [she] was pushed back down to the
bed.” Laura did not say anything and the m nor began ki ssing
her and telling her that she had “a really beautiful body.” The
m nor got on top of Laura, put his penis in her vagina “and

rolled [her] over so [she] was sitting on top of him” Laura



testified she “kept . . . pulling up, trying to sit up to get it

out . . . [a]nd he grabbed ny hips and pushed ne back down and
then he rolled nme back over so | was on ny back . . . and .
kept saying, ‘will you be ny girlfriend.”” Laura “kept |ike

trying to pull away” and told himthat “if he really did care
about nme, he wouldn’t be doing this to nme and if he did want a
rel ati onship, he should wait and respect that | don’t want to do
this.” After about 10 m nutes, the mnor got off of Laura,

hel ped her dress and find her keys. She then drove hone.

On cross-exam nation, Laura testified that when the m nor
entered the roomuncl othed, he lay on the bed behind her and
touched her shoul der with just enough pressure to nake her nove,
a nudge. He asked her to lie down and she did. He began
ki ssing her and she kissed himback. He rolled on top of her,
inserted his penis in her and, although she resisted, he rolled
her back over pulling her on top of him She was on top of him
for four or five mnutes, during which tine she tried to get off
but he grabbed her waist and pulled her back down. He rolled
her over and continued the sexual intercourse. Laura told him

t hat she needed to go hone but he would not stop. He said,

“[J]Just give ne a mnute,” and she said, “[NJo, | need to get
home.” He replied, “[Give nme sone tine” and she repeated,
“[NNo, | have to go hone.” The mnor did not stop, “[h]e just

stayed inside of nme and kept like basically forcing it on ne.”
After about a “mnute, mnute and [a] half,” the mnor got off

of Laur a.



The mnor testified, admtting that he and Juan were
ki ssing and fondling Laura in the bedroom but clainmed it was
with her consent. He also admtted having sexual intercourse
with Laura, again claimng it was consensual. He discontinued
the sex when Laura told himthat she had to go honme “‘now. ’”

DI SCUSSI ON

I n support of his contention that the evidence is
insufficient to support the finding he commtted forcible rape,
the mnor, relying primarily on Laura’s cross-exam nation
testinony, argues “[t]he evidence does not denonstrate that [he]
used any force substantially different fromor substantially
greater than that necessary to acconplish the act of sexua
intercourse itself.” Defendant then relies on the holding in
People v. Vela, supra, 172 Cal.App.3d 237, that where the fenale
consents to intercourse at the tinme of penetration but
thereafter withdraws her consent any use of force by the male
past that point is not rape. (1d. at pp. 239, 243-244.) The
m nor then clains that “[a]t best, the evidence denonstrates
that Laura consented to sexual intercourse with [him and then
w t hdrew her consent after he [had] penetrated her.”

Li ke the court in People v. Roundtree, supra, 77
Cal . App. 4th 846, we conclude that People v. Vela, supra, was
wrongl y deci ded; consequently, we shall affirmthe juvenile
court’s findings.

The reasoni ng underlying the Vela court’s hol ding that
consent at the tine of penetration precludes a finding of rape

if the female thereafter withdraws her consent is the foll ow ng:



“[T] he essence of the crinme of rape is the outrage to the person
and feelings of the female resulting from nonconsensual
viol ation of her wormanhood. Wen a female willingly consents to
an act of sexual intercourse, the penetration by the male cannot
constitute a violation of her womanhood nor cause outrage to her
person and feelings. |If she withdraws consent during the act of
sexual intercourse and the male forcibly continues the act
W thout interruption, the female nay certainly feel outrage
because of the force applied or because the male ignores her
w shes, but the sense of outrage to her person and feelings
could hardly be of the sane magnitude as that resulting from an
initial nonconsensual violation of her womanhood. It would
seem therefore, that the essential guilt of rape as stated in
section 263 is lacking in the w thdraw consent
scenario.”4 (People v. Vela, supra, 172 Cal.App.3d 237, 243.)
The Vela court’s reasoning is not sound. Section 261
subdi vision (a)(2) defines rape as “an act of sexual intercourse
acconplished with a person not the spouse of the
perpetrator . . . . [TM] . . . [Y] [WMhere it is acconplished
against a person’s will by neans of force, violence, duress,
menace, or fear of immediate and unlawful bodily injury on the
person.” Nothing in section 261 conditions the act of rape on

“outrage” of the victim In other words, while outrage of the

4 Section 263 states: “The essential guilt of rape consists in
the outrage to the person and feelings of the victimof the
rape. Any sexual penetration, however slight, is sufficient to
conplete the crine.”



victimmy be the cause for crimnalizing and severely punishing
forcible rape, outrage by the victimis not an el enent of
forcible rape. Pursuant to section 261, subdivision (a)(2)
forci bl e rape occurs when the act of sexual intercourse is
acconpl i shed against the will of the victimby force or threat
of bodily injury, and it is immterial at what point the victim
W t hdraws her consent, so long as that withdrawal is

communi cated to the nmale and he thereafter ignores it. (People
V. Roundtree, supra, 77 Cal.App.4th at pp. 851-852 [finding the
reasoni ng of Vela unsound and concl udi ng that where the victim
is forced to continue sexual intercourse after she w thdraws
consent, the crinme of rape is commtted].)

In the present case, even assum ng the proposition that
Laura’ s conduct was so equivocal that it could have been
construed by the mnor as consent when he initiated sexual
intercourse with her, there is substantial evidence that she
wi t hdrew her consent and clearly comunicated that fact to the
mnor. Laura testified she repeatedly tried to push the m nor
off of her, and when she told himthat she needed to go hone he
said “[JJust give ne a mnute.” She replied, “[NJo, | need to
get hone;” however, he continued to force sexual intercourse
upon her for at |east another mnute to a mnute and a half.
Gven this testinony by Laura, credited by the court, there was
not hi ng equi vocal about her w thdrawal of any initially assuned

consent.



DI SPCSI TI ON

The judgnent (order) is affirnmed.

SI M5

W concur:

SCOTLAND , P.J.

NI CHOLSON , J.




